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MEMORANDUM 

 

July 20, 2023 

 

 

TO:  TRIBAL HOUSING CLIENTS 

 

FROM: Ed Clay Goodman & Cari L. Baermann 

  HOBBS, STRAUS, DEAN & WALKER, LLP 

 

RE:  NAHASDA and UNLOCKED Act Reported Out Favorably to the Senate  

 

 On July 19, 2023, the Senate Committee on Indian Affairs reported out several bills to the 

Senate, including S.2285, which would reauthorize NAHASDA through 2034, and S.1322, the 

Unlocking Native Lands and Opportunities for Commerce and Key Economic Developments 

(UNLOCKED) Act of 2023. Both of these bills were amended prior being reported out.  This 

report is intended to update you on the nature of the amendments and to identify some concerns 

with the UNLOCKED Act provisions.  

 

 NAHASDA Amendment 

 

The NAHASDA amendment (MIR23995) adds a section to S. 2285 pertaining to loan 

guarantees for Native Hawaiian Housing. This language would amend existing legislation to 

expand opportunities for Native Hawaiian homeownership. The other provisions we covered in 

our memo of July 18, 2023, remain as part of the bill that has been forwarded to the full Senate. 

To recap, those are: 

 

• Authorizing NAHASDA appropriations through 2034 (without any amounts 

specified); 

• Re-establishing a Drug Elimination Program for tribal communities; 

• Consolidating the environmental review requirements for housing; 

• Allowing tribal housing programs to access the Indian Health Service (IHS) 

sanitation funding; 

• Making tribes eligible for HUD Housing Counseling grants; 

• Including HUD-Veterans Affairs Supportive Housing (HUD-VASH) provisions;  

• Leveraging by using NAHASDA funding as a match for other federal grants; 

• Adding “Student Housing Assistance” to the list of Affordable Housing Activities in 

25 USC 4132(3); 

• Applying maximum rent rule only to units owned or operated by the Tribe or TDHE 

(and thus not applicable to voucher programs); 

• Raising the “de minimis” procurement amount from $5000 to $10,000; 
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• Allowing Tribes and TDHEs to convert low rent tenants to homebuyers with new 

contracts without requiring a new determination of eligibility so long as the 

tenant/homebuyer is in the same unit; 

• Binding commitment requirement not applicable to home improvement work if the cost 

of the improvements does not exceed 10% of the maximum total development cost for 

the home; 

• Granting HUD the authority to suspend grant funding in emergencies, with certain 

expedited notice and process requirements; 

• Authorizing 99 year leases for housing purposes; 

• Allowing Tribes and TDHEs to exceed Total Development Costs by 20% without HUD 

approval (an increase over the current 10%); 

• Allowing Tribes and TDHEs to qualify as “community-based development 

organizations” for the purposes of carrying out new housing construction under a grant 

made under Section 106(a)(1) of Housing and Community Development Act of 1974; 

• Amending the Section 184 loan guarantee program; 

• Including Continuum of Care provisions. 

 

 UNLOCKED Act Amendment 

 

The UNLOCKED Act amendment (NEW2326) is altogether more comprehensive, and 

contains both useful provisions as well as provisions that raise some concerns. Originally 

introduced by Senators Schatz (D-HI) and Murkowski (R-AK) in April of this year, the 

UNLOCKED Act stated intent is to eliminate barriers to Tribal infrastructure and economic 

development projects. It has two main components. The first component would authorize every 

tribe to issue leases of trust land for a period of up to 99 years with the approval of the Department 

of the Interior (Interior). This is up from the maximum of 50 years (25 plus 25 automatic renewal) 

currently authorized under the Long-Term Leasing Act of 1955 (25 U.S.C. § 415). Fifty-nine times 

since 1955, Congress has passed standalone legislation to authorize leases longer than the 25 plus 

25 years, so the main focus of this provision is to allow all tribes to engage in long-term leasing 

without Congressional hurdles.  

 

 However, the UNLOCKED Act also requires Interior to consider several factors when 

deciding to approve a lease, factors which are not currently in the statute or in the BIA’s leasing 

regulations at 25 CFR part 162. These additional requirements raise some significant concerns. 

Under this language, Interior must give adequate consideration to the following factors: 

 

• the relationship between the use of the land leased and the use of neighboring land; 

• the height, quality, and safety of anything to be constructed on the leased land; 

• the availability of public and fire safety services on leased land; 

• the availability of judicial forums for criminal and civil causes of action arising on 

leased land; and  

• the effect that activities on leased land would have on the environment. 

 

Such requirements could considerably slow down the approval process or lead to the disapproval 

of leases that would have otherwise been approved under current law and regulation.  
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 Second, this bill grants Tribes significantly more authority to issue rights-of-way. As it 

stands, Tribes must seek the approval of Interior to do so. However, if passed, the UNLOCKED 

Act would allow Tribes to grant rights-of-way without the approval of Interior, as long as they are 

executed in accordance with a Tribal Regulation approved by Interior. Amendment NEW2326 

mainly concerns itself with what the Tribal Regulation review process would look like. This is 

similar to the HEARTH Act leasing authority enacted several years ago. 

 

 The amended UNLOCKED Act imposes a series of protocols guiding the review of Tribal 

Regulations that were not present in the original version of the bill. It requires a Tribe seeking the 

authority to issue rights-of-way to submit to Interior a Tribal Regulation that would govern the 

granting of rights-of-way, and it authorizes Interior to approve the application if certain criteria are 

met. For example, there must be an environmental review process, which includes requiring the 

Tribe to have a public comment period and respond to each comment submitted. The amendment 

also requires Interior to approve or disapprove the application within 180 days and establishes 

notification procedures if an application was not approved. Finally, it outlines procedures for 

dealing with violations of the Tribal Regulation and allows interested parties, as a last resort, to 

petition Interior to review compliance with the Regulation.   

 

Conclusion 

 

If you have any questions about this memorandum or any of the topics discussed in this 

memorandum, please contact Ed Clay Goodman (egoodman@hobbsstraus.com) or Cari Baermann 

(cbaermann@hobbsstraus.com).  Both may also be reached at 503-242-1745.   
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