LITIGATION AND REGULATORY UPDATE

EDMUND CLAY GOODMAN, HOBBS STRAUS DEAN & WALKER, LLP
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STATUTES AND REGULATIONS
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COVID-1€ L GISLATION)

CORONAVIRUS PREPAREDNESS AND RESPONSE SUPPLEMENTAL
APPROPRIATIONS ACT (MARCH 6)




CORONAVIRUS PREPAREDNESS AND RESPONSE
SUPPLEMENTAL APPROPRIATIONS ACT

| Lewuls RESPONSE AND MITIGATION EFFORTS: CDC, N
~ USAID AND STATE DEPARTMENT FOR INTERNATIONAL EFFORTS.
SOME SUPPLEMENTAL DISASTER LOAN RELIEF FOR SBA




FAMILIES FIRST CORONAVIRUS RESPONSE ACT

S ESTABLISHED MINIMUM FMLA AND SICK LEAVE REQUIREMENTS FOR

S 'EMPLOYERS WITH EMPLOYEES WHO:

Bsalls HAVE TO TAKE TIME OFF BECAUSE THEY HAVE COVID-19

~ HAVE TO TAKE CARE OF A FAMILY MEMBER WITH COVID-19

_ HAVE TO TAKE CARE OF A CHILD WHOSE SCHOOL IS CLOSED DUE
- TO COVID-19




CARES ACT

ECONOMIC STIMULUS FUNDING: GENERALLY
$1200 PAYMENTS TO INDIVIDUALS

PAYCHECK PROTECTION PLAN - FORGIVABLE LOANS TO SMALL
BUSINESSES




CARES ACT

ECONOMIC STIMULUS FUNDING: TRIBE

$8 BILLION CRF MONEY FOR TRIBAL GOVERNMENTS
$300 MILLION - INDIAN HOUSING (IHBG AND ICDBG)
$222 MILLION - BUREAU OF INDIAN EDUCATION
$1.032 BILLION - INDIAN HEALTH SERVICE




COVID-19 (REGULATORY ACTION)

OMB GUIDANCE (OVER A DOZEN SINCE MARCH 9, 2020)

HUD PIH GUIDANCE AND FAQS

CDC EVICTION MORATORIUM (SEPTEMBER 4)
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OFFICE OF MANAGEMENT AND BUDGET

HAS ISSUED GUIDANCE TO FEDERAL AGENCIES REGARDING:
TELEWORK, TRAVEL
INTERAGENCY COORDINATION AND FLEXIBILITY

AUTHORIZATION FOR WAIVERS OF VARIOUS FEDERAL
ADMINISTRATIVE AND PROCUREMENT REQUIREMENTS
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HUD OFFICE OF PUBLIC AND INDIAN HOUSING

FOLLOWING CARES ACT AND OMB WAIVER AUTHORITY, ISSUED
GUIDANCE SETTING OUT:

DETAILED INSTRUCTIONS FOR USE OF CARES IHBG AND ICDBG
FUNDS.

WAIVERS OR EXTENSIONS OF VARIOUS ADMINISTRATIVE AND
PROCUREMENT REQUIR
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HUD OFFICE OF PUBLIC AND INDIAN HOUSING

ISSUED A SERIES OF FAQS ADDRESSING CARES ACT AND

WAIVER/EXTENSION ISSUES

HUD ONAP CONDUCTED A SERIES OF CONFERENCE CALLS
ADDRESSING SAME
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CDC SETS NATIONWIDE EVICTION MORATORIUM

s—— ON SEPTEMBER 4, 2020, IN RESPONSE TO THE COVID-19 PANDEMIC,

CDC PUBLISHED AN EVICTION MORATORIUM IN THE FORM OF AN

—= AGENCY EMERGENCY ORDER. APPLIES NATIONWIDE. PROHIB
feul: PRIVATE AND PUBLIC LANDLORDS AND PROPERTY OWNERS
EVICTING INDIVIDUALS FROM RESIDENTIAL PROPERTIES U
DECEMBER 31, 2020 FOR FAILURE TO MAKE RENTAL OR HOUSING

FROM
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. ' EVICTED FOR REASO

... OBLIGATION TO PAY
~~ ORHOUSING PAYMENTS, FEES, PENALTIES, AND INTERESTS MAY
CONTINUE TO ACCRUE BETWEEN NOW AND DECEMBER 31.

THE MORATORIUM PROVIDES THAT INDIVIDUALS MAY STILL BE

A HOUSING PAYMEN

T. THE MORATORIUM DOES NOT REMOVE THE

NS OTHER THAN NOT PAYING RENT OR MAKING | m;
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SAVANNA'S ACT TOBER 10, 2020)

CLARIFIES FEDERAL, STATE, TRIBAL AND LOCAL LAW ENFORCEMENT
SRR RESPONSIBILITIES WITH RESPECT TO MISSING OR MURDERED S
~ INDIANS; AIMS TO INCREASE COMMUNICATION AND COORDINATION = &

BETWEEN FEDERAL, TRIBAL, STATE, AND LOCAL LAW
ENFORCEMENT AGENCIES; IMPROVES TRIBAL ACCESS TO
RESOURCES AND INFORMATION SUCH AS THE FEDERAL CRIMINAL
INFORMATION DATABASES NEEDED TO RESPOND EFFECTIVELY TO
MISSING AND MURDERED INDIAN CASES




SAVANNA’S ACT (OCTOBER 10, 2020)

THE ACT ALSO DIRECTS THE ATTORNEY GENERAL TO DEVELOP
GUIDELINES ON INTER-JURISDICTIONAL COOPERATION, BEST

s [ PRACTICES IN CONDUCTING SEARCHES FOR MISSING INDIVIDUALS, ==&

- Bmalll DATA COLLECTION AND REPORTING, LAW ENFORCEMENT RESPONSE “\ A

~ RATES, AND ENSURING ACCESS TO CULTURALLY APPROPRIATE  ~aw |
VICTIMS” SERVICES.
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NOT INVISIBLE AC . OCTOBER 10 2020)

ESTABLISHES A JOINT COMMISSION ON REDUCING VIOLENT CRIMES
AGAINST INDIANS OF LOCAL, TRIBAL, AND FEDERAL
STAKEHOLDERS FROM DIVERSE GEOGRAPHIC AREAS THAT WILL
MAKE PUBLICLY AVAILABLE RECOMMENDATIONS TO THE

slls  DEPARTMENTS OF INTERIOR AND OF JUSTICE ON BEST PRACTICES ksh

| BOTH DEPARTMENTS CAN TAKE TO COMBAT DISAPPEARANCES,  ~mm

MURDER, TRAFFICKING, AND OTHER VIOLENT CRIMES AGAINST
NATIVE AMERICANS AND ALASKA NATIVES
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PROGRESS ACT {C TOBER 21, 2020)

AMENDS INDIAN SELF-DETERMINATION AND EDUCATION ASSISTANCE

== ACT (ISDEAA) TO ENHANCE SELF-GOVERNANCE FOR TRIBES, IMPROVE

ADMINISTRATIVE EFFICIENCIES. ALLOWING TRIBES TO CARRY OUT

o= COMPACTS WITH BOTH DEPARTMENT OF THE INTERIOR (DOI) AND THE g ©
lauls  DEPARTMENT OF HEALTH AND HUMAN SERVICES (HHS) UNDERA S| &
" SIMILAR STATUTORY FRAMEWORK. MANY SELF-GOVERNANCE TRIBES
~ MANAGE PROGRAMS WITHIN BOTH THE INDIAN HEALTH SERVICE (IHS) LS8
~ AND DOI, AND THE PROGRESS ACT WILL RECONCILE DIFFERENCES. %= &
NEXT STEP: NEG REG.
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U.S. SUPREME COURT: CHANGING OF THE GUARD?

LIBERAL ICON RUTH BADER GINSBURG PASSED AWAY IN SEPTEMBER

“ 2020.

p—.

' IN OCTOBER 2020, JUST PRIOR TO THE ELECTION, THE SENATE

. APPROVED THE APPOINTMENT OF PRESIDENT TRUMP’S NOMINEE,

AMY CONEY BARRETT, A CONSERVATIVE JURIST.
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MCGIRT V. OKLAHOMA, 591 U.S. , (2020)

N\

IN 1997, A JURY IN WAGONER COUNTY OK FOUND JIMCY MCGIRT
| GUILTY OF THREE COUNTS OF SEX CRIMES. HE WAS SENTENCED TO
~ 500 YEARS IN PRISON WITHOUT POSSIBILITY OF PAROLE.

" MCGIRT ULTIMATELY APPEALED TO THE U.S. SUPREME COURT,
" ARGUING THE OKLAHOMA COURTS LACKED JURISDICTION TO HEAR
HIS CASE BECAUSE HE WAS A TRIBAL MEMBER AND HIS CRIMES

OCCURRED IN “INDIAN COUNTRY™.
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MCGIRT V. OKLAHOMA, 591 U.S. , (2020)

N\

THE SUPREME COURT, IN A 5-4 DECISION, HELD THAT THE
BOUNDARIES OF THE MUSCOGEE (CREEK) NATION’S RESERVATION

- REMAIN INTACT. BECAUSE THE RESERVATION REMAINED INTACT,
THE RESERVATION LAND WAS INDIAN COUNTRY FOR PURPOSES OF
~ THE FEDERAL CRIMES AND AS SUCH, OKLAHOMA LACKED CRIMINAL
JURISDICTION OVER MCGIRT’S CRIMES. “AT THE END OF THE TRAIL

N
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MCGIRT V. OKLAHOMA, 591T'U'S. , (2020)

N\
JUSTICE GORSUCH, WHO WROTE THE OPINION, NOTED THAT THE
US HAD BROKEN MANY PROMISES TO THE TRIBE. BUT THE TREATY
- WITH THE CREEK NATION CREATED A RESERVATION, AND DESPITE
. THE CHANGES WROUGHT, ONLY CONGRESS CAN DIMINISH OR

"~ DISESTABLISH A RESERVATION. MUST DO SO EXPRESSLY, NOT BY

- IMPLICATION. RESERVATION STILL EXISTS AND STILL CONSTITUTES
NDIAN COUNTRY. AS A RESULT, THE STATE OF OKLAHOMA COULD
NOT LEGALLY TRY A CREEK CITIZEN FOR CRIMINAL CONDUCT IN

STATE COURT.
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L CALIFORNIA V. TEXAS, NO.49-840 (ARGUED NOV. 10):
RO
: :;,,*p. CONSTITUTIONAL CHALLENGE TO THE INDIVIDUAL MANDATE
PROVISION OF THE AFFORDABLE CARE ACT (ACA OR
“OBAMACARE™), WHICH BY EXTENSION, CHALLENGES THE

el
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s
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- VALIDITY OF THE ENTIRE LAW. THE INDIAN HEALTH CARE
_"'f-"-"-:: IMPROVEMENT ACT (IHCIA) AND OTHER INDIAN-SPECIFIC
~ PROVISIONS OF THE ACA ARE AMONG MANY OTHER PROVISIONS OF -
=~ THE LAW THAT ARE UNRELATED TO THE INDIVIDUAL MANDATE YET
=~ ARE THREATENED BY THE SWEEPING RELIEF REQUESTED.
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UNITED STATES V. COOLEY ,“NO. 20-543 (CERT GRANTED
NOVEMBER 23, 2020)

DISTRICT COURT SUPPRESSED EVIDENCE GATHERED BY TRIBAL
POLICE OFFICER WHO DETAINED AND SEARCHED NON-INDIAN ON A
PUBLIC RIGHT-OF-WAY WITHIN RESERVATION. 9TH CIRCUIT
AFFIRMED. ARGUMENT IS THAT THE LOWER COURTS’ DECISIONS
ERRONEOUSLY DIMINISHED THE INHERENT SOVEREIGN AUTHORITY
OF INDIAN TRIBES AND WILL IMPEDED THE ENFORCEMENT OF STATE
AND FEDERAL LAW ON-RESERVATION

Nl
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MNUCHIN V. CONFEDERATED TRIBES OF THE CHEHALIS
RESERVATION, PETITION FOR CERT. PENDING, NO. 20-543
ARE ALASKA NATIVE REGIONAL AND VILLAGE CORPORATIONS
(ANCS) ARE “INDIAN TRIBES” FOR PURPOSES OF RECEIVING CRF.
SUIT SEEKS TO PROHIBIT TREASURY FROM DISTRIBUTING ANY OF

~ THE $8 BILLION SET ASIDE FOR TRIBAL GOVERNMENTS FROM THE
' CORONAVIRUS RELIEF FUND TO ANCS. DISTRICT COURT FOUND
THAT ANCS ARE ELIGIBLE TO RECEIVE CARES ACT TRIBAL
GOVERNMENT RELIEF FUNDS. THE D.C. CIRCUIT COURT OF
APPEALS REVERSED, HOLDING ANCS NOT ELIGIBLE CRFK
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FMC CORPORATION V. OSHONE-BANNOCK TRIBES,
PETITION FOR CERT. PENDING, NO. 20-543
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FMC CORPORATION STORED RADIOACTIVE WASTE ON FEE LAND
WITHIN RESERVATION FOR OVER 50 YEARS.

FMC AGREED TO PAY $1.5 MILLION PER YEAR FOR A TRIBAL USE
PERMIT ALLOWING STORAGE OF THE HAZARDOUS WASTE, BUT
STOPPED PAYING IN 2002. TRIBE FILED SUIT AND WON IN TRIBAL
COURT. 9™ CIRCUIT HELD TRIBE AND TRIBAL COURT HAD

JURISDICTION UNDER BOTH MONTANA EXCEPTIONS.




e l:l_ L

P . I

e gy e
L ol

.

% . EMC CORPORATION V. SHOSHONE-BANNOCK TRIBES,
S PETITION FOR CERT. PENDING, NO. 20-543

;:T# 9TH CIRCUIT HELD TRIBAL JURISDICTION OVER NONMEMBERS IS

_~ ESTABLISHED WHENEVER A MONTANA EXCEPTION IS MET. AT ODDS
s WITH 7™ AND 8™ CIRCUITS (COURT MUST ALSO DETERMINE o
~ WHETHER THE EXERCISE OF TRIBAL JURISDICTION RESULTS FROM A =7 .
- TRIBE’S INHERENT AUTHORITY). - '
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R 'l DEMOCRATIC NATIONAL COMMITTEE V. HOBBS, 948 F.3D
' ET i 089 (9TH CIR. 2020) STRUCK DOWN ARIZONA’S POLICY OF
g WHOLLY DISCARDING BALLOTS CAST OUTSIDE OF VOTERS?
3 ASSIGNED PRECINCTS AND BILL THAT CRIMINALIZED COLLECTION
OF ANOTHER PERSON’S BALLOT. DISCRIMINATORY IMPACT ON

NATIVE AMERICANS, HISPANICS, AND AFRICAN AMERICANS.

_f”ﬁ FURTHER HELD THAT LAW HAD DISCRIMINATORY INTENT, IN

~ VIOLATION OF THE VOTING RIGHTS ACT OF 1965 AND THE 15™ :
=+ AMENDMENT. AS A RESULT OF ARIZONA’S POLICIES, TWICE AS MANY ...
g MINORITY BALLOTS AS WHITE BALLOTS ARE DISCARDED
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QUESTIONS?

= Ed Clay Goodman
= egoodman@hobbsstraus.com
m (503) 242-1745
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	Savanna’s Act (October 10, 2020)��clarifies federal, state, tribal and local law enforcement responsibilities with respect to missing or murdered Indians; aims to increase communication and coordination between federal, tribal, state, and local law enforcement agencies; improves tribal access to resources and information such as the federal criminal information databases needed to respond effectively to missing and murdered Indian cases
	Savanna’s Act (October 10, 2020)��The Act also directs the Attorney General to develop guidelines on inter-jurisdictional cooperation, best practices in conducting searches for missing individuals, data collection and reporting, law enforcement response rates, and ensuring access to culturally appropriate victims’ services.
	Not Invisible Act (October 10, 2020)��establishes a Joint Commission on Reducing Violent Crimes Against Indians  of local, tribal, and federal stakeholders from diverse geographic areas that will make publicly available recommendations to the Departments of Interior and of Justice on best practices both departments can take to combat disappearances, murder, trafficking, and other violent crimes against Native Americans and Alaska Natives
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	McGirt v. Oklahoma, 591 U.S. ___,  (2020)��The supreme Court, in a 5-4 decision, held that the boundaries of the Muscogee (Creek) Nation’s reservation remain intact.  Because the reservation remained intact, the reservation land was Indian country for purposes of the federal crimes and as such, Oklahoma lacked criminal jurisdiction over McGirt’s crimes. “At the end of the Trail of tears was a promise.”
	�McGirt v. Oklahoma, 591 U.S. ___,  (2020)��Justice Gorsuch, who wrote the opinion, noted that the us had broken many promises to the tribe. But the treaty with the Creek nation created a reservation, and despite the changes wrought, only congress can diminish or disestablish a reservation. Must do so expressly, not by implication. Reservation still exists and still constitutes indian country. As a result, the state of Oklahoma could not legally try a Creek citizen for criminal conduct in state court.
	California v. Texas, No. 19-840 (argued Nov. 10):��constitutional challenge to the individual mandate provision of the Affordable Care Act (ACA or “Obamacare”), which by extension, challenges the validity of the entire law.  The Indian Health Care Improvement Act (IHCIA) and other Indian-specific provisions of the ACA are among many other provisions of the law that are unrelated to the individual mandate yet are threatened by the sweeping relief requested.
	United States v. Cooley, No. 20-543 (cert granted November 23, 2020)��district court suppressed evidence gathered by tribal police officer who detained and searched non-Indian on a public right-of-way within reservation.  9th circuit affirmed. Argument is that the lower courts’ decisions erroneously diminished the inherent sovereign authority of Indian tribes and will impeded the enforcement of state and federal law on-reservation
	Mnuchin v. Confederated Tribes of the Chehalis Reservation, petition for cert. pending, No. 20-543 Are Alaska Native regional and village corporations (ANCs) are “Indian Tribes” for purposes of receiving CRF. Suit seeks to prohibit Treasury from distributing any of the $8 billion set aside for tribal governments from the Coronavirus Relief Fund to ANCs. district court found that ANCs are eligible to receive CARES Act tribal government relief funds.  The D.C. Circuit Court of Appeals reversed, holding ANCS not eligible CRF. 
	�FMC Corporation v. Shoshone-Bannock Tribes, petition for cert. pending, No. 20-543 ��FMC Corporation stored radioactive waste on fee land within reservation for over 50 years. �FMC agreed to pay $1.5 million per year for a tribal use permit allowing storage of the hazardous waste, but stopped paying in 2002. Tribe filed suit and won in Tribal Court. 9th Circuit held Tribe and Tribal Court had jurisdiction under both Montana exceptions. �
	FMC Corporation v. Shoshone-Bannock Tribes, petition for cert. pending, No. 20-543 ��9th Circuit held tribal jurisdiction over nonmembers is established whenever a Montana exception is met. At odds with 7th and 8th Circuits (court must also determine whether the exercise of tribal jurisdiction results from a tribe’s inherent authority).  
	Democratic National Committee v. Hobbs, 948 F.3d 989 (9th Cir. 2020) Struck down Arizona’s policy of wholly discarding ballots cast outside of voters’ assigned precincts and bill that criminalized collection of another person’s ballot. discriminatory impact on Native Americans, Hispanics, and African Americans. further held that law had discriminatory intent, in violation of the Voting Rights Act of 1965 and the 15th Amendment. as a result of Arizona’s policies, twice as many minority ballots as white ballots are discarded
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