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ELIGIBLE BORROWERS

8§ 1005.401 Eligible borrowers.

(a) Eligible borrowers include Indian family, or Indian tribe, tribally designated housing
authority.

(b) In cases of an Indian family, at least one member of the Indian family must be:

(1) the borrower and;

(2) amember of a federally recognized tribe, a regional or village corporations as defined
in the Alaska Native Claims Settlement Act, or one of the following five state tribes: Coharie Tribe
(North Carolina); Haliwa-Saponi Tribe (North Carolina); Lumbee Tribe (North Carolina);

Waccamaw Siouan Tribe (North Carolina); MOWA band of Choctaw (Alabama).

8 1005.403 Principal residence.

(@) Borrowers who are an Indian family must occupy the dwelling as a principal residence.
Borrowers who are an Indian housing authority or Indian tribe do not need to occupy the dwelling
as a principal residence.

(b) Non-occupant co-borrower. A co-borrower who is not to occupy the dwelling as a
principal resident is permitted. Non-occupant co-borrower must be related by blood (e.g., parent-
child, siblings, aunts-uncles/nieces-nephews), or an unrelated individual who can document evi-
dence of a family-type, longstanding and substantial relationship not arising out of the loan transac-

tion.
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§ 1005. 405 Borrower residency status.

(@) Eligible borrowers must be:

(1) aU.S. citizen;

(2) alawful permanent resident alien; or.

(3) anon-permanent resident alien.

(b) Documentation must be provided to lender to support lawful residency status.

(c) Non-U.S. citizens without lawful residency in the U.S. are not eligible for the Section

184 program.

§ 1005.407 Relationship of income to loan payments.

(@) Adequacy of borrower's gross income. (1) All occupying borrowers must establish, to
the satisfaction of HUD, that his or her gross income is and will be adequate to meet (i) the periodic
payments required by the loan submitted for guarantee (ii) other long-term obligations.

(2) In cases where there is a non-occupant co-borrower, the occupying borrower must meet a

minimum qualifying threshold, established by HUD.

(c) Determinations of adequacy of borrower income under this section shall be made in a
uniform manner without regard to race, color, religion, sex, national origin, familial status, handi-
cap, marital status, actual or perceived sexual orientation, gender identity, source of income of the

borrower, or location of the property.
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§ 1005.409 Credit standing.

A borrower must have a general credit standing satisfactory to HUD. There is no minimum credit
score required to qualify for a Section 184 guaranteed loan. The lender must analyze the bor-

rower’s credit history and payment pattern to determine credit worthiness.

§ 1005. 411 Disclosure and verification of Social Security and Employer Identification Num-

bers or Tax Identification Number.

A borrower, including co-borrowers, if any, must meet the requirements for the disclosure and veri-

fication of Social Security, Employer Identification Numbers or Tax Identification Numbers.

ELIGIBLE PROPERTIES

§ 1005.413 Nature of title to realty.

(@)A loan, to be eligible for guarantee, must be on real estate held in fee simple or under a
lease acceptable to a tribe for trust land, if applicable.

(b) An acceptable lease will: (1) have a term of not less than 50 years or other term with re-
newal provisions acceptable to HUD.

(2) An acceptable lease must have a remaining term which exceeds the maturity date of the
loan by ten years.

(3) must meet the U.S. Department of the Interior, Bureau of Indian Affairs (BIA) require-
ments, including BIA approvals if any.

4) meet the requirements of § 1005.203 and any other requirements established by HUD.
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§ 1005.415 Sale of property.

(@) Sale by owner of record.
(1) Owner of record requirement. To be eligible for a loan guaranteed by HUD, the prop-
erty must be purchased from the owner of record and the transaction may not involve any sale or

assignment of the sales contract.

(2) Supporting documentation. The lender shall obtain documentation verifying that the
seller is the owner of record and must submit this documentation to HUD as part of the application
for loan guarantee. This documentation may include, but is not limited to, a property sales history
report, a copy of the recorded deed from the seller, or other documentation (such as a copy of a

property tax bill, title commitment, or binder) demonstrating the seller's ownership.
(b) Time restrictions on re-sales.

(1) General. The eligibility of a property for a loan guaranteed by HUD is dependent on
the time that has elapsed between the date the seller acquired the property (based upon the date of
settlement) and the date of execution of the sales contract that will result in the HUD guarantee (the
re-sale date). The lender shall obtain documentation verifying compliance with the time restrictions
described in this paragraph and must submit this documentation to HUD as part of the application

for loan guarantee, in accordance with 8§ 203.255(b) and 1005.517.

(2) Re-sales occurring 90 days or less following acquisition. If the re-sale date is 90 days or
less following the date of acquisition by the seller, the property is not eligible for a loan to be guar-

anteed by HUD.(3) Re-sales occurring between 91 days and 180 days following acquisition.
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(i) If the re-sale date is between 91 days and 180 days following acquisition by the seller, the

property is generally eligible for a loan guaranteed by HUD.

(i) However, HUD will require that the lender obtain additional documentation if the re-
sale price is 100 percent over the purchase price. Such documentation must include an appraisal
from another appraiser. The lender may also document its loan file to support the increased value by

establishing that the increased value results from the rehabilitation of the property.

(iii) HUD may revise the level at which additional documentation is required under §

203.37a(b)(3).

(4) Authority to address property flipping for re-sales occurring between 91 days and 12

months following acquisition.

(i) If the re-sale date is more than 90 days after the date of acquisition by the seller, but be-
fore the end of the twelfth month after the date of acquisition, the property is eligible for a loan to

be insured by FHA.

(i) However, HUD may require that the lender provide additional documentation to sup-
port the re-sale value of the property if the re-sale price is 5 percent or greater than the lowest sales
price of the property during the preceding 12 months (as evidenced by the contract of sale). At
HUD's discretion, such documentation must include, but is not limited to, an appraisal from another
appraiser. HUD may exclude re-sales of less than a specific dollar amount from the additional value

documentation requirements.
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(iii)  If the additional value documentation supports a value of the property that is more than
5 percent lower than the value supported by the first appraisal, the lower value will be used to calcu-
late the maximum principal loan amount under § 1005.445. Otherwise, the value supported by the

first appraisal will be used to calculate the maximum principal loan amount.

(iv) HUD will announce its determination to require additional value documentation

through 203.37a(a)(4)(iv).

(v) The level at which additional documentation is required under § 203.37a(b)(4) shall su-

persede that under § 203.37a(b)(3).

(5) Re-sales occurring more than 12 months following acquisition. If the re-sale date is
more than 12 months following the date of acquisition by the seller, the property is eligible for a

loan guaranteed by HUD.

(c) Exceptions to the time restrictions on sales. The time restrictions on sales described in

paragraph (b) of this section do not apply to:

(1) Sales by HUD of Real Estate-Owned (REO) properties under 24 CFR part 291 and of
single-family assets in revitalization areas pursuant to section 204 of the National Housing Act (12

U.S.C. 1710);

(2) Sales by another agency of the United States Government of REO single family proper-

ties pursuant to programs operated by these agencies;

(3) Sales of properties by nonprofit organizations approved to purchase HUD REO single

family properties at a discount with resale restrictions;

(4) Sales of properties that were acquired by the sellers by inheritance;
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(5) Sales of properties purchased by an employer or relocation agency in connection with

the relocation of an employee;

(6) Sales of properties by state- and federally-chartered financial institutions and govern-

ment-sponsored enterprises (GSES);

(7) Sales of properties by tribes, tribally designated housing entities, regional Indian Hous-

ing Authorities, local and state government agencies; and

(8) Only upon announcement by HUD through issuance of a notice, sales of properties lo-
cated in areas designated by the President as federal disaster areas. The notice will specify how long

the exception will be in effect.

(d) Sanctions and indemnification. Failure of a lender to comply with the requirements of
this section may result in HUD requesting indemnification of the loan or seeking other appropriate

remedies under 24 CFR part 25.

§ 1005.417 Location of dwelling.

At the time a loan is guaranteed, the property must be designed principally for residential use for
not more than four families or have a construction plan evidencing this requirement. The dwelling
must be on trust land or land located in an Indian or Alaska Native area, or any other areas approved

by the Section 184 program.

luon
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1005.419 Certification of appraisal.

An application with respect to the Section 184 loan guarantee must be accompanied by an agree-
ment satisfactory to HUD, executed by the seller, builder or such other person as may be required
by HUD, whereby the person agrees that before any sale of the dwelling, the person will deliver to
the purchaser of the property a written statement, in a form satisfactory to HUD, setting forth the

amount of the appraised value of the property as determined by HUD.

§ 1005.421 Leqgal restrictions.

(@) Definitions. (1) Low- or moderate-income housing means housing which is designed
to be affordable, taking into account available financing, to individuals or families whose household
income does not exceed 115 percent of the median income for the area, as determined by HUD with
adjustments for smaller and larger families. HUD may approve a higher percentage up to 140 per-

cent.

(2) Eligible governmental or nonprofit program means a program operated pursuant to a
program established by Federal law, operated by a State, local or tribal government, or operated by
an eligible nonprofit organization, if the program is designed to assist the purchase of low-or mod-

erate-income housing including rental housing.

(3) Legal restrictions on conveyance means any provision in any legal instrument, law or
regulation applicable to the borrower or the mortgaged property, including but not limited to a lease,
deed, sales contract, declaration of covenants, declaration of condominium, option, right of first re-
fusal, will, or trust agreement, that attempts to cause a conveyance (including a lease) made by the

borrower to:
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(i) Be void or voidable by a third party;

(i) Be the basis of contractual liability of the borrower for breach of an agreement not to
convey, including rights of first refusal, pre-emptive rights or options related to borrower efforts to

convey,

(iii) Terminate or subject to termination all or a part of the interest held by the borrower in

the property if a conveyance is attempted,;
(iv) Be subject to the consent of a third party;
(v) Be subject to limits on the amount of sales proceeds retainable by the seller; or
(vi) Be grounds for acceleration of the guaranteed loan or increase in the interest rate.

(4) Tax-exempt bond financing means financing which is funded in whole or in part by the
proceeds of qualified mortgage bonds described in section 143 of the Internal Revenue code of
1986, or any successor section, on which the interest is exempt from Federal income tax. The term
does not include financing by qualified veterans' mortgage bonds as defined in section 143(b) of the

Code.

(5) Eligible nonprofit organization means an organization of the type described in section
501(c)(3) of the Internal Revenue Code of 1986 as an organization exempt under section 501(a) of

the Code, which has:
(i) Two years’ experience as a provider of low- or moderate-income housing;

(i1) A voluntary board; and
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(iii) No part of its net earnings inuring to the benefit of any member, founder, contributor or

individual.

(b) Policy of permissible restrictions. A loan shall be eligible for a Section 184 loan guar-

antee if the property is subject to legal restrictions on conveyance when:

(1) The property is located on tribal trust land, a loan may have lease restrictions that only

allow for an enrolled member of a federally recognized tribe or enrolled tribal members.

(2) The restrictions are imposed by an eligible tribal, governmental or nonprofit program
and may automatically terminate if title or lease to the mortgaged property is transferred by foreclo-

sure or deed-in-lieu or lease-in-lieu of foreclosure, or if the loan is assigned to HUD.

(3) A mortgage is funded through tax-exempt bond financing and includes a due-on-sale
provision in a form approved by HUD which permits the lender to accelerate a mortgage that no
longer meets Federal requirements for tax-exempt bond financing or for other reasons acceptable to
HUD. A mortgage funded through tax-exempt bond financing shall comply with all form require-
ments prescribed under § 1005.435(a) of this part and shall contain no other provisions designed to
enforce compliance with Federal or State requirements for tax-exempt bond financing. Other legal

restrictions on conveyance are permitted as provided in other paragraphs of this section.

(4) A mortgaged property is be subject to protective covenants which restrict occupancy by,

or transfer to, persons who are elderly if:
(1) The restrictions do not have an undue effect on marketability; and

(2) The restrictions do not constitute illegal discrimination and are consistent with the Fair

Housing Act and all other applicable nondiscrimination laws.
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§ 1005.423 Rental properties.

() Rental units are limited to a loan covering a two- to four-family unit dwelling occupied
by the borrower as a principal residence.

(b) If the borrower is a tribal government or entity, there is no limit on the number of one —
to four-family unit dwellings they can own covered by a Section 184 guaranteed loan, within the

tribal government or entity’s financial capacity.

§ 1005.425 Refinancing.

HUD may guarantee under this part, without regard to any limitation upon eligibility contained in
the other provisions of this subpart, any mortgage given to refinance an existing loan guaranteed by

the Section 184 program.

(a) HUD may guarantee a rate and term refinance, a streamline refinance or a cash out re-
finance.

(b) All types of refinances are subject to the following requirements:
(1) The term of the refinancing loan may not exceed 30 years;

(2) It must be made by a borrower whose record of payment on the existing mortgage meets

standards established by HUD; and

(3) The lender may not require a minimum principal amount to be outstanding on the loan

secured by the existing mortgage.
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(4) If an upfront loan guarantee fee was financed as part of the existing mortgage, no refund

will be given.
Rate and Term Refinance:
The refinancing loan must meet the following special requirements:

(1) Refinancing amount. (i) The refinancing loan must be in an amount that does not exceed
the least of (A) the original principal amount of the existing mortgage; or (B) the sum of the out-

standing principal balance of the existing mortgage, plus loan closing charges approved by HUD.

(i) If an upfront loan guarantee fee was financed as part of the existing mortgage, no refund
will be given. However, the maximum amount of the refinancing loan computed in accordance
with this paragraph (c)(1) may be increased by the amount of the upfront loan guarantee fee associ-

ated with the refinancing loan and exceed the applicable loan limit as outlined in

(3) The loan must result in a reduction in regular monthly payments by the borrower, ex-
cept: when refinancing a mortgage for a shorter term will result in an increase in the borrower's reg-

ular monthly payments of no more than $ 50.

§ 1005.427 Eligibility of loans covering manufactured homes.

A loan covering a one-family manufactured home (as defined in 24 CFR 3280.2(a)(16)) that meets
the requirements of this subpart, except as modified by this section, shall be eligible for a loan

guarantee pursuant to this subpart.
(a) For manufactured homes located in fee simple properties:
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(1) The manufactured home, when erected on site, shall have floor space area of not less
than four hundred square feet and shall have been constructed in conformance with the National
Manufactured Home Construction and Safety Standards as evidenced by a certification label affixed

thereto in accordance with 24 CFR 3280.8.

(2) The loan shall cover the manufactured home and site, shall constitute a loan on a prop-
erty classified and taxed as real estate, and shall have a term of not more than 30 years from the date

of the beginning of amortization. 81005.335(e) of this subpart shall not be applicable.

(3) In the case of a manufactured home which has not been permanently erected on a site for

more than one year prior to the date of the application for loan guarantee:

(i) The manufactured home shall be erected on a site-built permanent foundation that meets
or exceeds applicable requirements of the Minimum Property Standards for One- and Two-Family
Dwellings (MPS), in accordance with 24 CFR 200.929(b)(1) and shall be permanently attached
thereto by anchoring devices adequate for all loads identified in the MPS. The towing hitch or run-
ning gear, which includes axles, brakes, wheels and other parts of the chassis that operate only dur-
ing transportation, shall have been removed. The finished grade level beneath the manufactured
home shall be at or above the 100-year return frequency flood elevation. The site, site improve-
ments, and all other features of the mortgaged property not addressed by the Manufactured Home

Construction and Safety Standards shall meet or exceed applicable requirements of the MPS.

(i1) The space beneath the manufactured home shall be enclosed by continuous foundation-

type construction designed to resist all forces to which it is subject without transmitting forces to the
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building superstructure. The enclosure shall be adequately secured to the perimeter of the manufac-

tured home and be constructed of materials that conform to MPS requirements for foundations.

(ii1) The manufactured home shall have an overall coefficient of heat transmission ("Uo” value)
calculated in accordance with the procedures of NFPA 501 BM-1976 (“Mobile Home Heating,
Cooling Load Calculations™) that does not exceed the following for all locations within the follow-

ing climatic zones:

Zone | -- .145
Zone 11 -- .099
Zone |1l -- .087

NFPA 501 BM-1976 is incorporated by reference and is issued by and available from the National

Fire Protection Association, Batterymarch Park, Quincy, MA 02269.

(iv) The manufactured home shall be braced and stiffened before it leaves the factory to re-

sist racking and potential damage during transportation.
(v) The maximum loan amount under § 1005.343 shall apply.

(vi) Section 8§ 1005.431 of this subpart is modified to the extent provided in this paragraph.
Applications relating to the guarantee of loans under this paragraph (c) must be accompanied by an
agreement in form satisfactory to HUD executed by the seller or builder or such other person as
HUD may require agreeing that in the event of any sale or conveyance of the dwelling within a pe-
riod of one year beginning with the date of initial occupancy, the seller, builder, or such other per-
son will at the time of such sale or conveyance deliver to the purchaser or owner of such property
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the manufacturer's warranty on a form prescribed by HUD, which shall provide that the manufactur-
er's warranty is in addition to and not in derogation of all other rights and remedies the purchaser or
owner may have, and a warranty in form satisfactory to HUD warranting that the manufactured
home, the foundation, positioning and anchoring of the manufactured home to its permanent foun-
dation, and all site improvements are constructed in substantial conformity with the plans and speci-
fications (including amendments thereof or changes and variations therein which have been ap-
proved in writing by HUD) on which HUD has based his valuation of the dwelling. The warranty
shall also include provisions that the manufactured home sustained no hidden damage during trans-
portation, and if the manufactured home is a double-wide, that the sections were properly joined and
sealed. Such agreement must provide that upon the sale or conveyance of the dwelling and delivery
of the warranty, the seller, builder or such other person will promptly furnish HUD with a con-
formed copy of the warranty establishing by the purchaser's receipt thereon that the original war-

ranty has been delivered to the purchaser in accordance with this section.

(4) In the case of a manufactured home which has been permanently erected on a site for

more than one year prior to the date of the application for the Section 184 loan:

(i) The manufactured home shall be permanently anchored to and supported by permanent
footings and shall have permanently installed utilities that are protected from freezing. The space

beneath the manufactured home shall be a properly enclosed crawl space.

(i) The site, site improvements, and all other features of the mortgaged property not ad-
dressed by the Manufactured Home Construction and Safety Standards shall meet or exceed appli-

cable requirements of the Requirements for Existing Housing--One to Four Family Living Units
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(Handbook 40001???). The finished grade level beneath the manufactured home shall be at or above
the 100-year return frequency flood elevation.

(b) For manufactured homes located in trust land. In cases where the manufactured home is
not yet delivered and installed on the tribal trust land, the manufactured home shall meet the re-
quirements of 24 CFR 3280. The manufactured home shall meet the manufactured home installa-
tion standards pursuant to tribal laws, if any. In the absence of tribal law installation standards, the
manufactured home shall be installed in accordance with the manufacturer’s installation instruc-

tions.

§ 1005.429 Acceptance of individual residential water purification equipment (xref § 203.52).

If a property does not have access to a continuing supply of safe and potable water without the use
of a water purification system, the requirements of this section must be complied with as a condition
to acceptance of the loan for guarantee. The lender must provide appropriate documentation with

the submission for guarantee endorsement to address each of the requirements of this section.

(a) Equipment. Water purification equipment must be approved by a nationally recognized

testing laboratory acceptable to the local (or state) or tribal health authority.

(b) Certification by local (or state) or tribal health authority. A local (or state) or tribal health
authority certification must be submitted to HUD which certifies that a point-of entry or point-of-
use water purification system is used for the water supply, the treatment equipment, meets the re-
quirements of the local (or state) or tribal health authority, and has been determined to meet local
(or state) tribal quality standards for drinking water. If neither state nor local or tribal standards are

applicable, then quality shall be determined in accordance with standards set by the Environmental
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Protection Agency (EPA) pursuant to the Safe Drinking Water Act. (EPA standards are prescribed

in the National Primary Drinking Water requirements, 40 CFR parts 141 and 142.)
(c) Borrower notice and certification.

(1) The prospective borrower must have received written notification, when the borrower
signs a sales contract, that the property has a hazardous water supply that requires treatment in order
to remain safe and acceptable for human consumption. The notification to the borrower must iden-
tify specific contaminants in the water supply serving the property, and the related health hazard

arising from the presence of those contaminants.

(2) The borrower must have received, with the notification described in paragraph (c)(1) of
this section, a written good faith estimate of the maintenance and replacement costs of the equip-

ment necessary to assure continuing safe drinking water.

(3) A copy of the notification statement (including cost estimates), dated the date of the sales
contract, and signed by the prospective borrower to acknowledge its receipt, must accompany the

submission for loan guarantee endorsement.

(4) The prospective borrower must sign a certification, substantially in the form set out in
this paragraph (c)(4), at the time the application for mortgage credit approval is signed. The re-

quired certification must be submitted to HUD.
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1005.431 Builders' warranty.

(a) Applications relating to proposed construction must be accompanied by an agreement in
a form satisfactory to HUD, executed by the seller or builder or such other person as HUD may re-
quire, and agreeing that in the event of any sale or conveyance of the dwelling, within a period of
one year beginning with the date of initial occupancy, the seller, builder, or such other person will at
the time of such sale or conveyance deliver to the purchaser or owner of such property a warranty in
a form satisfactory to HUD warranting that the dwelling is constructed in substantial conformity
with the plans and specifications (including amendments thereof or changes and variations therein
which have been approved in writing by HUD) on which HUD has based on the valuation of the
dwelling.

(b) Such agreement must provide that upon the sale or conveyance of the dwelling and de-
livery of the warranty, the seller, builder or such other person will promptly furnish HUD with a
conformed copy of the warranty establishing by the purchaser's receipt thereon that the original

warranty has been delivered to the purchaser in accordance with this section.

§ 1005.433 Property standards.

(@) Every property insured under the Section 184 program must:

1) be decent, safe, sanitary and modest in size and design;

2 conform with applicable general construction standards for the region:

3 contain a heating system that:

0] has the capacity to maintain a minimum temperature in the dwelling of 65 degrees

Fahrenheit during the coldest weather in the area
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(i) is safe to operate and maintain

(iii)  delivers a uniform distribution of heat; and

(iv)  conforms to any applicable tribal heating code, or if there is no applicable tribal
code, an appropriate county, state or national code for trust lands; and conforms to any applicable
heating code in jurisdiction where the property is located.

4) Contains a plumbing system that:

Q) Uses a properly installed system of piping;

(i) Includes a kitchen sink and partitional bathroom with lavatory, toilet and bath or
shower; and

(iii)  Uses water supply, plumbing, and sewage disposal system that conform to any appli-
cable tribal code or, if there is no applicable tribal code, the minimum standards established by the
applicable county or State; and conforms to any minimum standard standards in the jurisdiction
where the property is located.

(5) contain an electrical system using wiring and equipment properly installed to safely
supply electrical energy for adequate lighting and for operation of appliances that conforms to any
applicable tribal code or, if there is no applicable tribal code, an appropriate county, State, or Na-
tional Code;

(6) be not less than:

Q) 570 square feet in size, if designed for a family of not more than 4 persons;

(i) 850 square feet in size, if designed for a family of not less than 5 and not more than 7
persons; and

(i) 1020 square feet in size, if designed for a family of not less than 8 persons, or

(iv)  the size provided under the applicable locally adopted standards for size of dwelling
units;
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(V) except that HUD, upon the request of a tribe or Indian housing authority, may waive

the size requirements under this paragraph; and

(6) conform with the energy performance requirements for new construction established
by HUD under section 526(a) of the National Housing Act [12 USCS § 1735f-4(a)].
(b) HUD may prescribe any additional requirements to permit the use of various designs

and materials in housing acquired with loans guaranteed under the Section 184 program.

ELIGIBLE LOANS

81005.435 Loan provisions.

(@) Loan form.

(1) The term loan as used in this part means a first lien as is commonly given to secure ad-
vances on, or the unpaid purchase price of, real estate under tribal law or the laws of the jurisdiction
where the property is located, and may refer both to a security instrument creating a lien, whether
called a loan, deed of trust, security deed or another term used in tribal land or a particular jurisdic-

tion, as well as the credit instrument, or note, secured thereby.

(2)(i) The loan shall be in a form meeting the requirements of HUD. HUD may prescribe
complete loan instruments. For each case in which HUD does not prescribe complete loan instru-
ments, HUD shall require specific language in the loan which shall be uniform for every loan, and
may also prescribe the language or substance of additional provisions for all loans as well as the
language or substance of additional provisions for use only in particular jurisdictions or for particu-

lar programs.
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(i) Each loan shall also contain any provisions necessary to create a valid and enforceable

secured debt under tribal law or the laws of the jurisdiction in which the property is located.

(b) Loan multiples. A loan, in whole dollars, shall involve an amount not to exceed the max-
imum principal loan amount (as calculated under §1005.445) for the approved area where the prop-

erty is located.
(c) Payments. The loan shall:
(1) Come due on the first of the month.

(2) Contain complete amortization provisions satisfactory to HUD and an amortization pe-

riod not in excess of the term of the loan.

(3) Provide for payments to principal and interest to begin no later than the first day of the

month following 60 days from the date the loan is executed.

(d) Maturity. The loan shall have a term of not more than 30 years from the date of the be-

ginning of amortization.

(e) Property Standards. The loan must be a first lien upon the property that conforms with

property standards under §1005.433.

(f) Disbursement. The entire principal amount of the loan must have been disbursed to the

borrower or to his or her creditors for his or her account and with his or her consent.

§ 1005.437 Loan lien.

(a) Except as otherwise provided in this section, a borrower must establish that, after the

loan offered for guarantee has been recorded, the mortgaged property will be free and clear of all
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liens other than such loan, and that there will not be outstanding any other unpaid obligations con-
tracted in connection with the loan transaction or the purchase of the mortgaged property, except
obligations that are secured by property or collateral owned by the borrower independently of the

mortgaged property.

(b) With prior approval of HUD, the mortgaged property may be subject to a secondary
mortgage or loan made or insured, or other secondary lien held, by a Federal, State, local or tribal
government or instrumentality, tribally designated housing entity or an eligible nonprofit organiza-
tion as defined in 24 CFR § 203.41(a)(5), provided that the required monthly payments under the
Section 184 mortgage and the secondary mortgage or lien shall not exceed the borrower's reasona-

ble ability to pay as determined by HUD.

(c) With the prior approval of HUD, the mortgaged property may be subject to a second
mortgage held by a lender not described in paragraph (b) of this section. Unless the mortgage is for

the purpose described in paragraph (d) of this section, it shall meet the following requirements:

(1) The required monthly payments under the insured mortgage and the second mortgage

shall not exceed the borrower's reasonable ability to pay, as determined by HUD;
(2) Periodic payments, if any, shall be collected monthly and be substantially the same;

(3) The sum of the principal amount of the guaranteed mortgage and the second mortgage
shall not exceed the loan-to-value limitation applicable to the guaranteed mortgage, and shall not

exceed the loan limit for the area, except as otherwise permitted by HUD;
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(4) The repayment terms shall not provide for a balloon payment before ten years, or for
such other term as HUD may approve, except that the mortgage may become due and payable on

sale or refinancing of the secured property covered by the insured mortgage; and

(5) The mortgage shall contain a provision permitting the borrower to prepay the mortgage
in whole or in part at any time and shall not provide for the payment of any charge on account of

such prepayment.

(d)(1) With the prior approval of HUD, the mortgaged property may be subject to a junior
(second or third) mortgage securing the repayment of funds advanced to reduce the borrower's
monthly payments on the Section 184 mortgage following the date it is insured, if the junior mort-

gage meets the following requirements:

(i) The junior mortgage shall not provide for any payment of principal or interest until the
property securing the junior mortgage is sold or the Section 184 mortgage is refinanced, at which

time the junior mortgage shall become due and payable;

(i) The junior mortgage shall not provide for any payment of principal or interest so long
as the occupancy requirements are met; and shall provide for forgiveness of the junior mortgage

amount at the end of the term of the junior mortgage.

(2) The sum of the principal amount of the insured mortgage, any second mortgage made
under paragraph (b) or (c) of this section, and the mortgage securing the repayment of funds ad-
vanced to reduce the borrower's monthly payments (whether a second or third mortgage) may not
exceed, at the time of the second mortgage origination: the loan-to-value limitation and the maxi-

mum Section 184 loan limit for the area where the property is located.
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§1005.439 Section 184 loan limit.

The Section 184 loan limit is the level set by HUD for the approved area where the property is lo-
cated. The level shall be revised periodically by HUD. The Section 184 loan limit may be ex-
ceeded when calculating the base mortgage amount under §1005.307 and when calculating the max-

imum principal loan amount, under § 1005.445.

§ 1005.441 Minimum required investment.

The borrower is required to make a minimum investment in the mortgage. This investment must
come from the borrower’s own funds, gifts or tribal, state or local funds awarded to the borrower.
Gift funds are not acceptable from any interested party. The minimum investment in the mortgage is

difference between the sales price and the base loan amount as calculated in § 1005.443.

§ 1005.443 Calculating base loan amount.

(@) The base loan, in whole numbers, cannot exceed the Section 184 loan limits. The base
loan amount is determined by calculating:
(1) 97.75 percent of the appraised value of the property or the acquisition cost, which-
ever is less.
(2) 98.75 percent of the lessor of the appraised value or sales price when the appraised
value or sales prices is less than $49,999; and
(3) the Section 184 loan limit in effect on the date the Section 184 case number is issued.

(4) The base loan limit is the lessor of (1) or (2), and add, if applicable:
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(5) A Solar energy system is defined as any addition, alteration, or improvement to an
existing or new structure which is designed to utilize wind energy or solar energy ei-
ther of the active type based on mechanically forced energy transfer or of the passive
type based on convective, conductive, or radiant energy transfer or some combina-
tion of these types to reduce the energy requirements of that structure from other en-
ergy sources and which is in conformity with such criteria and standards as shall be
prescribed by HUD in consultation with HUD of Energy. The amount that may be

exceeded and any other requirements shall be prescribed by HUD.

§ 1005.445 Maximum principal loan amount.

The maximum principal loan amount, in whole numbers, is the base mortgage amount and the up-
front loan guarantee fee, if any. This total may exceed the Section 184 loan limit for the approved

area where the property is located.

8 1005.447 Minimum principal loan amount.

A lender may not require, as a condition of providing a loan secured by a mortgage guaranteed un-
der this part, that the principal amount of the mortgage exceed a minimum amount established by

the lender.

§ 1005.449 Case numbers.

@ Section 184 case numbers may only be obtained when a lender has an active mort-
gage application for the borrower and property.
26

NAIHC Legislative Conference
February 25, 2019



(b) To obtain a case number, lender must provide verification of tribal enroliment or
Alaska native status and loan specific information to HUD electronically or on a form as prescribed
by HUD.

(© Case numbers are automatically cancelled after 60 days from date of issuance, unless
a firm commitment is issued. Lender may request an extension of up to 60 days in writing before

the expiration of the 60 days.

§ 1005.451 Maximum age of mortgage documents.

Documents reviewed at underwriting may not be older than 60 days and may not be more than 120
days old at the loan disbursement date. Documents whose validity for underwriting purposes is not
affected by the passage of time, such as divorce decrees or tax returns, are not subject to the 60 and

120 days limitations.

§ 1005.453 Qualified mortgage.

A loan guaranteed under the Section 184 program is a safe harbor qualified mortgage that meets the

ability-to-repay requirements in 15 U.S.C. § 1639c(a).

§ 1005.455 Agreed interest rate. (xref 203.20)

(a) The mortgage shall bear interest at the rate agreed upon by the lender and the borrower.

(b) Interest shall be payable in monthly installments on the principal amount of the mortgage

outstanding on the due date of each installment.
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§ 1005.457 Amortization provisions.

The mortgage must contain complete amortization provisions satisfactory to HUD, requiring
monthly payments by the borrower not in excess of his or her reasonable ability to pay as deter-
mined by HUD. The sum of the principal and interest payments in each month shall be substan-

tially the same.

UNDERWRITING PROCESSING

8 1005.459 Direct guarantee underwriting.

(a) Underwriter due diligence. A direct guarantee lender shall exercise the same level of
care which it would exercise in obtaining and verifying information for a loan in which the lender
would be entirely dependent on the property as security to protect its investment. Lender procedures
that evidence such due diligence shall be incorporated as part of the quality control plan required
under 8§ 1005.215. HUD shall publish underwriting procedures in an administrative guidance.
Compliance with the guidelines shall be the minimum standard of due diligence in underwriting the
loans.

(b) Borrower's income. The lender shall evaluate the borrower's credit characteristics, ade-
quacy and stability of income to meet the periodic payments under the loan and all other obliga-
tions, and the adequacy of the borrower's available assets to close the transaction, and render an un-

derwriting decision in accordance with applicable regulations, policies and procedures.
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§ 1005.461 Appraisal.

(@) A lender shall have the property appraised in accordance with the Uniform Standards of
Professional Appraisal Practice (USPAP).

(b) A lender must select an appraiser whose name is on the Federal Housing Administration
Appraiser Roster, in accordance with 24 CFR part 200, subpart G. The lender shall not discrimi-
nate on the basis of race, color, religion, national origin, sex, age, or disability in the selection of an
appraiser.

(c) The appraiser must be knowledgeable in the market where the property is located.

(d) A lender and an appraiser must ensure that an appraisal and related documentation sat-
isfy Federal Housing Administration, Fannie Mae or Freddie Mac appraisal requirements, and both
bear responsibility for the quality of the appraisal in satisfying such requirements. (e) A direct
guarantee lender that submits, or causes to be submitted, an appraisal or related documentation that
does not satisfy requirements under (1) - (4) is subject to administrative sanctions by HUD pursuant

to § 1005.XXX.

§ 1005.463 Age of appraisal.

@ Appraisals on fee land.

1) The validity period of appraisals is 120 days.

2 The validity period for an appraisal may be extended for 30 days at the option of the
lender if:

0] the lender has issued the borrower underwriting approval; or

(i) the borrower signed a valid sales contract prior to the expiration of the appraisal.
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(iii)  If the transaction will not close within the time frames stated under (1) or (2) then the
lender must update the appraisal. The appraisal must be updated before the 120-day validity period
has expired. The updated appraisal is valid for an additional 120 days after the effective date of the
initial appraisal report that is being updated.

(b) Appraisals on trust lands.

(1) Sections 8§ 1005.463(a)(i)-(ii) shall apply.

(2) Lenders may request an extension of the validity period under for up to an additional 240

days. Depending on the particular time line of the loan, HUD may request an updated appraisal.

§ 1005.465 Loan submission to HUD for direct quarantee.

To receive an endorsement from HUD, within 45 days after the date of closing the loan, a
direct guarantee lender must submit an endorsement file to HUD. (b) Late submission. If the en-
dorsement file is submitted past 60 days, the lender must include as part of the file, a late endorse-
ment request, with supporting documentation, affirming:

(1) no loan payment is currently unpaid;

(2) all escrow accounts for taxes, hazard insurance and monthly guarantee fees are current;
and

(3) neither the lender or its agents provided the funds to bring and or keep the mortgage cur-

rent or to bring about the appearance of acceptable payment history.
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§ 1005.467 HUD issuance of quarantee for non-direct guarantee loans.

(a) HUD issuance of guarantee. HUD may issue a firm commitment for a loan guarantee not

eligible under the Direct guarantee program.
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